IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH

ORIGINAL APPLICATION NO 935

OF 2014

DISTRICT : SOLAPUR

Shri Shaikl Rashid S/o Shaikh Munir
Occ : Retd Government servant,

Add : B-608, Karnik Nagar,

Solapur 413 605.

Versus

1. The State of Maharashtra
Through the Secretary,
Forest Ministry,
Department of Revenue & Fores®,
Mantralaya, Mumbai 400 032.
2.  Chief Conservator of Forest &
Dy. Director General,
Social Forestry, Plot No. 3,
Ramdas Tower, Kalpataru HSG Soc.)
Garkheda, Aurangabad 431 005.

)
)
)
)...Applicant

)...Respordents
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Shri C.T Chandratre learned advocate for the Applicant.

Mrs Kranti S. Gaikwad, learned Presenting Officer for the
Respondents.

CORAM : Shri Rajiv Agarwal (Vice-Chairman)

DATE : 18.02.2016

ORDER

1. Heard Shri C.T Chandratre, learr.ed advocate
for the Applicant and Mrs Kranti S. Gaikwad, learned
Presenting Officer for the Respondents.

2. This Original Application has been filed by the
Applicant challenging the order dated 28.2.2014 by
which the Applicant has been granted 191 days Extra
Ordinary Leave without pay and the period of absence

has been treated as ‘dies-non’.

3. Learned Counsel for the Applicant argued that
the Applicant was working as Deputy Director of Social
Forestry at Nanded in the rank of Divisional Forest
Officer, Group ‘A’, when he retired on superannuation on
31.10.2013. He had earlier filed O.A no 731/2013 before
this Tribunal seeking completion of his Service Book. A
show cause notice dated 3.10.2013 was issued by the

Respondent no. 2 tc explain his absence from duty for
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163 days. There was alleged abseinrre of 17 days from
15.10.1993 to 31.10.1993 and again 11 days from
26.11.1993 to 6.12.1993. As the Applicant did not have
details, he requested that the period may be regularized
by granting him leave. The Applicant was directed by the
Respondents to proceed on leave from 24.2.2011. He,
therefore, remained absent with expectation that leave
will be sancrioned till 5.8.2011. Thi= fact was mentioned
by the Applicant in his affidavit in rejoinder dated
18.12.2013 in O.A no 731/2013. In the affidavit in sur-
rejoinder, dated 1.3.2013, this fact was never denied by
the Respondents. Learned Counsel for the Applican:
argued that the Respondents have directed him to
proceed on leave and by letter cated 14.3.2011 the
Applicant had informed the Director General of Social
Forestry, Maharashtra State accordingly. Learned
Counsel for the Applicant contended that the Applicant is
eligible to get Earned Leave for the period of his absence,
which were available in his account when the impugned

order was passed.

4. Learned Presenting Officer (P.O) argued on
behalf of the Respondents that the Applicant has
proceeded on ‘leave’ from 24.2.2011, when he was
working as Deputy Director of Social Forestry, Nanded.
He proceeded on unauthorized leave irom 24.2.2011 and
was absent for a total of 163 days. The Applicant hac
given an application on 28.2.2011, where he had
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requested for 20 duys leave. The Applicant had given
another application a2n 14.3.2011, when he claimed that
he was asked to go on leave by the Director of Social
Forestry, Pune. However, in his application dated
21.3.2011, he had requested for extension of leave from
21.3.2011 to 4.4.2011 on private/medical grounds.
Same plea is taken in application dated 5.4.2011,
2.5.2011 and 17.5.2011. From these letters, it is clear
that the Applicant had proceeded on leave before it was
sanctioned and remained absent unauthorizedly. He was
given a show cause notice on 3.10.2013 as to why this
absence from 24.2.2011 to 5.8.2011 may not be treated
as Extra Ordinary l.cave with break in service. After his
explanation was received, which was found
unsatisfactory, the order dated 28.2.2014 was passed.
Learned Presenting Officer argued that this order is
perfectly legal and proper.

5. The Applizant has been working as Deputy
Director of Social Forestry, Nanded. His immediate
superior officer was Chief Conservator of Forests and
Deputy Director General, Social Forestry Circle,
Aurangabad. The next higher authority is Director
General, Social Forestry & Principal Chief Conservator of
Forests, Pune. The Pespondent no. 2 in the present O.A
is the Deputy Director General, Social Forestry,
Aurangabad. The mein argument of the Applicant against
the impugned order dated 28.2.2014 is that he was
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granted Extra Ordinary Leave without pay for the
following periods though the Earned Leave was available
in his account and from 24.2.2011 he had proceeded on
leave as per the directions of the Director General, Socia!
Forestry, M.S, Pune. The other absence in 1993 were
long time back, and to ensure expeditious release of his
retiral dues, he had applied to be granted leave for that

period. The period covered by the irnpugned order is as

below:

1. 15.10.1993 to 31.10.1993 - 17 days
2. 26.11.1993 to 06.12.1993 - 11 days
3. 24.02.2:011 to 05.08.20121 - 163 days

These periods were treated as Dies-non. The Applicant’s

challenge to this order is on following ground, v 2

(i) For the period from 15.10.1993 to 31.10.1993 and
26.11.1993 0 6.12.1993, the Applicant could not explain
the absence after 21 years. In fact, there is nothing to

show that he was actually absent duing these periods.

(i) As regards 163 days absence in 2011, the Applicant
states that the Applicant was directed to proceed on leave
by the Director General of Social Forestry, and as such,

the leave due should have been granted to him.
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(i1 Period of absence cannot be ordered to be treated as

dies-non unless a D.E is held as per G.R dated 2.6.2003.

(tv) The Applicant was given a show cause notice on
3.10.2013 and asked to submit reply in 7 days before
10.10.2013 which was too short. The reply was
submitted on 18.12.2013. However, the imrugned order
has been passed, stating that his reply was not filed.

V) The Applicant claims that in the affidavit in
rejoinder filed by tie Applicant in O.A no 731/2013
dated 18.12.2013, the Applicant had clearly mentioned
that he had replied to Show Cause DNotice dated
3.10.2013 and he had also mentioned that he was asked
by the Director General of Social Forestry to proceed on
.eave on 24.2.2011. These facts were not denied by the
Respondents in ti< affidavit in sur-rejoinder filed on

1.3.2014.

6. From the affidavit in rejoinder filed by the
Applicant on 18.12.2013 in O.A no 731 of 2013, the
Applicant has stated in para 4 that:-

“4. 1 further say that it is seen from the reply that
the period from 15.10.1993 to 31.10.1€93 (17 days)
and 26.11.1993 to 6.12.1993 (11 days), [ was
absent as per the record of the Respondents. By

letter dated 3.10.2013 my explanation was called by
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respondent no. 4. Copy of which is annexed hereto
and marked as Exh. A-1. I have offered my
explanation to the period of absence by my letter
dated 18.12.2013. Copy of which is annexed hereto
and marked as Exh.A-2.7

In letter dated 18.12.2013 the Applicant has stated as

follows:-

“festics 9%3.90.99%3 A 39.90.9%%3 (9 ) a Reatiss 2€.99.9%% @
0%.92.9%93 (99 fdad) a1 wrenaslan 3/t -7 MA:gA d R0 AWER AR’
Helell alEl Al e A AB 3 $.939/1 093 S BrAGCR U=
BRIGAE AP AAGIAD eI HRNR HIA BAd Heiet. i 09,08,
2093 W Tl WeEd FR D@l SEURIAE e 3o
Newea et A 3. A FAR et Keeties 019.08.2093 =1 THET
uEe AClvaE 30eT 308, IS 0 AWHAR FHl NEEEUN AR Dl B
FEUR TTARRIE &l SAE. AT FHTBI #t TR SAgal. A wietaedia 3
EaRea Agdl. IR Bl UeH Bl JLFAAL & 907 TS| At SUIEl. HB AT
APl BEEIAC! @ Al BRURAT Jdl TSaABEd HA Al o AR[E #Hl 20
wreraela RT3t ot [Bel 3. FeH A a IR WU FHoR BEel
forafore sevaredt fereielt 3R, zot frcties aicen™ JaR etaed eddst ot
FEUE FHoR W, &l oid fasied.

It is seen that the Applicant is ccnying that he was
absent from duty in 1993. Now this sort of mere
statement that he was not absent for this period from:
duty can hardly be taken as satisfactory explanation. The
Applicant was working in a senior and responsible

position. Seanior officers are required to submit monthly
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reports of work done by them to their superiors. There
are other ways to show that an officer was actually
working during ary given period. The Applicant did not
chose to produce any documentary evidence to show that
he was on duty duriﬁg this period. However, he admits
that he had given application for sanction of leave for the
period 15.10.1993 to 31.10.1993 and from 26.11.1993 to
5.12.1993. If he was actually on duty curing these
periods, there was ro reason for him to apply for leave.
The contention of the Applicant in this regard has to be

rejected.

7. As for the period of absence from 24.2.2011 to
5.8.2013, in letter dated 18.12.2013, the Aoplicant has
stated that:-

“feetich 28.02.2099 UREE Ft VAR S LN JTl Hell o bleilel Ul I

qETHRTDH 1. UA 5, DA, Ab Agaiell aldl eastiaset e e«
Bl wermALE 3t R 2¢.2.2099 T 2N BRICEIA GEIAGR TG
ol S SR e BlRICRIE ORI AEBRAT TEL. A FeA #:t agdl

feetiep 26.%.2093 =N AR Helt 31E,

The Applicant claims that he was asked by the Director
General of Social Forestry, Maharashtra State, Pune to go
on leave telephonically. He has not explained as to why
he did not wait for written orders. It is also not explained
as to why he did nct rejoin after expiry of first 20 days
(application dated 3.2.2011) for which he had sought
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leave. In fact, subsequent leave applications make it
clear that the Applicant had continued to remain absent
and he had requested for extension of leave on medical /
private grounds (letter dated 21.3.2011, 5.4.2011,
2.5.2011, 17.5.2011 and 2.7.2011). From all these
applications, it is quite clear that th= Applicant remained
absent from duty due to his own reassns and sent letters
for extension of leave. Though o leave was eve:
sanctioned, he continued to remain absent from duty. A
senior officer facing work related problems chose to
remove himself from the scene of action can hardly be
called conduct becoming of an officer. If he was facing
some danger, he could have soug.at Police protection.
There is no averment that he sought such protection anc
it was denied to him. The Applicant’s explanation for the
absence of 163 days in 2011 can hardly be called

satisfactory.

8. The above discussion = in the light of
explanation, which the Applicaint submitted on
18.12.2013. The show cause notice to the Applicant was
issued by Deputy Director General of Social Forestry,
Pune. He was asked to submit to that office. It was

clearly mentioned that:-

“IRad steui¥ea sca welam ydwa ot tam Sdta @e Jegd
golelt el siicenal ABRIE, Rl AT (I80) Brm 98¢ 4 T §3(5 )
TR el YA 3R] Ge spuE seeRvRet #gA (with break in
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service for qualifying service for pension) aRada @1 Hzoea Ag =@

AREA Fet N FAR €.90.90.2093 URAl Al HIATRT AR HIal.
FAEAIA JCTRAT o U AR AN SATTH BRI FOa At 33
JEA et U UM Do) Bl evetic A3a, amd sitg dt ”

He was asked to supmit his explanation to the office of
the Deputy Directo: General, Social Forestry, Pune by
order dated 10.10.2013. The Applicant, as per his own
admission submitted his explanation in the office of
Deputy Director of Social Forestry, Osmanabad, which
was received on 21 12.2013. In the affidavit in reply
dated 15.4.2015, th: Respondent no. 1 has stated that
the reply of the Applicant was received by the
Respondent no. 2 on 20.1.2014, more than 3 months
after the stipulated date of 10.10.2013. It is also denied
that the Director General, Social Forestry, Pune had
granted any oral permission to the Applicant to proceed
on leave on 24.2.7011. It has to be held that the
Applicant was negi.gent in reply to the Show Cause
Notice dated 3.10.2013 and his reply was received by the
Respondent no. 2 on 20.1.2014. In the circurastances the
Respondents cannot be faulted for passing the impugned

order dated 28.2.2014.

9. The Appii:ant had claimed that his period of
unauthorized absence cannot be treated as ‘dies-non’ as
per G.R dated 2.6.2003 without coiducting a

Departmental Enquiry. In para (a} of grounds below para
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6.10, it is stated that only after conclusion of
Departmental Enquiry with finding that the unauthorized
absence was without justiﬁcation/, éuch an action can be
taken.On perusal of G.R dated 2.6.2003, it is mentioned
that for unaithorized absence ‘Rras= uas sEaE I e
adt.” This does not necessarily mean holding a
Departmental Enquiry. A show cause notice was given to
the Applicent to show cause why the period of
unauthorized absence should not be treated as ‘dies-

?

non’. The Applicant did not care t. reply to the notice
within the time given nor did he ask ior extension of time.
The impugned order cannot be faulted, 1if the
Respondents did not wail for reply of the Applicant,
beyond the time granted to him in the show cause notice.
The Applicant, by his own admission submitted reply
more than 2 months after the due late. He never asked
for extensicn of time. It canno: be said that the

impugned order is passed in violation of provisions of G.K

dated 2.6.2003.

10. The Applicant has not been able to show that
the impugned order is bad in ‘'aw. He himself 1is
responsible for not replying to the shiow cause notice in
time. Even his explanation to the show cause notice i1
much belated reply dated 18.12.2013 1s not very
satisfactory. In the circumstances, no case is made out

for interference by this Tribunal.
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11. This Oi:iginal Application 1is, therefore,

lismissed with no ovider as to costs.

?—gﬁ\/ A

(Rajiv Agarwal) \
Vice-Chairman

Place : Mumbai

Jate : 18.02.201¢€

Dictation taken bv . A.K. Nair.
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